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SECTION ONE - INTRODUCTION

Introduction

With limited public funds and the enormous gap between the average income of Florida’s workforce and
the cost of housing, Florida's communities are looking to new tools to meet the housing needs of Florida’s
residents. Atool thatan increasing number of Florida communities are looking to is the community land trust.

A community land trust (CLT) refers to the vehicle of separating land from building (house) for the purpose
of transferring title to the house without selling the land. It also denotes the private non-profit corporation
that acquires and holds title to the land and manages the ground leases on that property for the benefit of that
community.'

This approach involves permanent CLT ownership of land, which in some cases is used to develop affordable
housing and in other cases is leased to lower-income households, who are assisted in buying the homes
located on the CLT land. In the context of owner-occupied housing, the CLT will transfer title of the house
to the buyer while retaining title to the underlying land. The purchase becomes more affordable because
the transfer of title to the homeowner does not include purchasing the land (in some parts of Florida, the
costs of land dwarfs the costs of the actual building). The CLT then leases the underlying land to the new
homeowner at a subsidized rate (usually utilizing a 99 year ground lease). The CLT then manages the
ground leases for the properties.

The CLT ground lease contains a resale provision which ensures the property will be affordable in perpetuity.
The owner of a CLT home is not permitted to sell the home on the open market. The long term goal of the
CLT is to remove housing from the speculative market so that homes remain permanently affordable. The
home must be sold to a new low-income buyer at an affordable price, which is determined by a resale
formula found in the ground lease.

The resale provision in the ground lease should provide a reasonable return to the homeowner. Typically,
the sales price will include whatever monies the homeowner paid in equity at closing (down payment) as
well as all principal payments made on the mortgage, and an appreciation based on the resale formula. The
appreciation of the home’s value will typically be far less than standard market appreciation because the cap
on appreciation keeps the homes affordable to new homebuyers.

In addition to a below market appreciated sales price, a CLT home is made more affordable to low income
homebuyers through the use of financial subsidies either in the construction of the homes or as monies
directly provided to the homebuyer (i.e., down payment or closing cost assistance or both). If the CLT
home was allowed to be sold at the market appreciated sales price, the government or other subsidy provider
would have to expend an even greater amount of subsidy to make such homeownership available to the next
homebuyer, which is a drain on already depleting public resources.

! Community land trusts bear no relation to Florida Land Trusts (Ch. 689, Fla. Stat.) in which land may be held in trust for the benefit of another.
Moreover, there is no statutory construct for community land trust in Florida.
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Acknowledgement

The Florida Community Land Trust Institute began in January, 2000, as a collaboration between
two statewide nonprofit organizations, 1000 Friends of Florida and the Florida Housing Coalition.
Our first Primer was produced in 2002 and updated in 2008. With the volunteer efforts of the
members of the Affordable Housing Committee of the Real Property Probate & Trust Law
Section of the Florida Bar we created the Florida Supplement to the ICE Legal Manual in 2006.

At that time the Institute for Community Economics (ICE) was the national voice for community land trusts in
the United States and the growing community of community land trusts and CLT lenders used the Model Ground
Lease produced by ICE along with the Model Lease Rider approved by Fannie Mae for that Model Ground
Lease. In 2008, ICE had ceased to exist as an independent organization, and its intellectual property, including
its rights to the Community Land Trust Legal Manual, had been transferred to Equity Trust, Inc., which agreed
to share these rights with the National CLT Network (Network) so that the Network could undertake a further
revision and expansion of the material.

With a great deal of assistance from the old guard at ICE, including Kirby Smith and John Davis, the CLT Network
developed and published the current iteration of the Model Ground Lease (2011), which is included in this Primer.
The National CLT Network provides a tremendous on-line library to support the work of community land trusts
across the nation. www.cltnetwork.org.

Since the founding of the Florida Community Land Trust Institute in January 2000, the legislative successes
we have had in support of community land trusts in Florida, and the large number of CLTs that have been
developed throughout our state, makes Florida a national leader in the movement to create a permanent stock of
affordable housing. We could not have done this without the very hard work at the grassroots level from local
government staff, elected officials, lenders, nonprofit developers, and advocates for affordable housing- there
are many. In particular, I would like to formally express our gratitude to the following for their contribution
to the cause and to the development of this Primer:

Marcia Barry-Smith; Suzanne Cabrera; Evelyn Dobson; Chuck Elsesser; Barbara Inman; Anthony Jones;
Cindee La-Course Blum; and Mandy Spangler.

In addition, many thanks to Hannibal Square Community Land Trust; Community Housing Trust of Sarasota
County; Habitat for Humanity of Key West & the Lower Florida Keys, and Neighborhood Renaissance for
providing a sampling of community land trust accomplishments in Florida with photos. There are several other
community land trusts in Florida doing wonderful work and we regret that we could not include a sampling from
all of them. We will, however, have those stories on our website www.flhousing.org, as well as an electronic
version of this Primer.

We owe a special gratitude to BankUnited and Florida Community Bank who jointly provided the funds to
produce and print this updated Primer specifically to support Community Land Trusts in Florida.

Jaimie Ross
CLT Institute, Founder
Florida Housing Coalition, President/CEO
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About the Florida Community Land Trust Institute
and This Primer

The Florida Community Land Trust Institute is a program of the Florida Housing Coalition which beganin
January, 2000. The Florida Housing Coalition is a statewide nonprofit providing training and technical
assistance in Florida for more than 25 years.

In regard to community land trusts in Florida, we provide assistance to government and nonprofit entities with:

« Assessing whether a community land trust is appropriate for your community and if so, which model
makes the most sense for your community;

« Understanding the terms of the ground lease and options for resale provisions;
« Start up for the nonprofit community land trust;
« Capacity building for the nonprofit community land trust;

« All manner of real property development and financing issues.

The 2011 CLT Technical Manual is the best source for providing a comprehensive, practical guide for
ongoing operation of a CLT, as well as start up for CLTs and can be found at www.cltnetwork.org. There is

however an important caveat: the national manual has been prepared for general use and does not address
state specific laws.

The Florida Community Land Trust Institute worked with the Affordable Housing Committee of the Florida
Bar to develop a Florida Supplement to the 2002 ICE Legal Manual. The 2011 CLT Technical Manual
serves to replace the 2002 Legal Manual. The Florida Supplement to the National Legal Manual was keyed
to the 2002 Legal Manual and has not been modified to key to the 2011 CLT Technical Manual. Revising
the Florida Supplement to key to the 2011 Technical Manual may be undertaken in the future. It is therefore,
particularly important for anyone interested in starting or operating a CLT in Florida to obtain legal counsel
from a Florida lawyer with expertise in Florida corporate and real property law. Legal Counsel is important
to engage for the protection of both the CLT and for the CLT homebuyer.

At this time, this Florida CLT Primer should be used as the supplement to the 2011 CLT Technical Manual
for anyone in Florida interested in starting, operating, or supporting a Community Land Trust in Florida.

Unless otherwise attributed, all articles in this Primer have been written by Jaime Ross. Please feel free to
reprint or copy with attribution as follows:

“This material was written by Jaimie Ross, president of the Florida Housing Coalition. For more information,
please contact the Florida Community Land Trust Institute at 850/878/4219”.
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Community Land Trusts FAQs

WHAT EXACTLY IS A COMMUNITY LAND TRUST?

A community land trust refers to the vehicle of separating land from building (house) for the purpose of transferring title
to the house without selling the land. It also denotes the nonprofit organization that holds title to the land and manages
the ground leases on community land trust properties. Frequently, the nonprofit organization is already involved with
developing or maintaining affordable housing in the community it serves, and can adapt easily from producing and
selling the house with the land to selling the house together with a 99 year leasehold interest in the land.

WHAT IS THE ROLE OF LOCAL GOVERNMENT WHEN FORMING A CLT?

A growing number of local governments recognize that CLTs can play an important role as stewards of community resources
and that property and funds allocated to a CLT can benefit not only present community residents but future residents as
well. In addition to providing construction financing and down payment assistance to buyers of CLT homes, through
housing programs such as SHIP, local governments can support CLT activities by providing land on which the housing
can be built, and ongoing administrative support to the CLT that is providing services which would otherwise fall upon the
local government to perform. Local government support will greatly enhance the initial and long-term affordability for its

residents; a community land trust provides an essential service in meeting present and future community needs.

HOW LARGE AN AREA DOES A CLT SERVE?

A CLT can serve a single neighborhood or particular geographical area. It can also serve an entire county, or even
span several counties. How a CLT’s territory is defined is shaped by the immediate interests of its founders, market
characteristics which involve household income, land values and sales prices, and availability of affordable housing
opportunities. In Florida, it is important to be mindful of the variety of submarkets, each with unique economic
conditions and political climate. The decisions that go into tailoring the end product, resale provisions, and caps on
appreciation and equity sharing arrangements must take these factors into consideration.

HOW DOES THE CLT MAKE SURE THAT THE HOME WILL BE AFFORDABLE AND AVAILABLE FOR OTHER LOWER
INCOME HOUSEHOLDS?

The terms of the 99 year ground lease place limitations on the resale of the home - preventing resale to a household that
is not eligible under the terms of the ground lease (for example, the ground lease may provide that the home must be sold
to very low, low, or moderate income households). The lease includes a “resale formula” that determines the maximum
allowable price. In the typical ground lease, if a family member who inherits the CLT property is not income eligible, they
may continue to live in the property but can only sell it to someone who is income eligible at the restricted resale price.

HOW DO RESALE FORMULAS WORK?

Each CLT - given its own goals and local circumstances - designs its own resale formula to set maximum prices that
are as fair as possible to the seller while staying affordable for the next buyer. There are several types, but the majority
of CLTs use what are called “appraisal-based” formulas. These formulas set the maximum price as the sum of what
the seller paid for the home plus a certain percentage of any increase in market value (as measured by appraisals).
Variations on these and other types of formulas are possible. Most local groups starting CLT programs spend a good
deal of time examining the various possibilities before deciding on a formula that is right for them.
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IS IT REALLY FAIR TO RESTRICT RESALE PRICES FOR LOWER INCOME CLT HOMEOWNERS WHEN HIGHER
INCOME CONVENTIONAL HOMEOWNERS CAN SELL FOR MARKET-RATE PRICES?

If a potential homebuyer has the financial ability to purchase a fee simple home of their choice there would be no
reason for them to purchase a CLT home unless it was for personal philosophy- in the same way that some homebuyers
are choosing to move to much smaller living spaces, not because they can’t afford the larger home, but because they
want to be part of the movement to reduce personal carbon footprint.

Setting aside the desire to be part of the CLT movement, and assuming the issue of homeownership is strictly financial, a
homebuyer who could qualify for fee simple homeownership should not opt for a CLT as the return on investment is much
lower for CLT homeownership. The return on the sale of a CLT home is indeed fair because the alternative is the return
on renting- which is zero. Homeownership through a CLT provides many advantages not enjoyed by tenants - long-term
security, a chance to build substantial assets through affordable monthly payments, and the opportunity to leave these
benefits to their children. But, as with any investment, potential buyers should look at the advantages and disadvantages of
all their options, and make their own decision after fully understanding the CLT model, including advice from legal counsel.

HOW DO PROPERTY TAXES WORK?

Thanks to a multi-year legislative campaign by the Florida Community Land Trust Institute and Representative
Keith Fitzgerald, Florida CLT homeowners will receive a property tax bill based on the resale restricted value of their
property, not the higher value that would have attached to the property had it not been resale restricted. This law
passed in 2009 and can be found in section 193.018, Florida Statutes.

Typically, the homebuyer is responsible for the real property taxes on both the land and the home. The ground lease provisions
adopted by the CLT will usually provide either that the real property taxes are spread out over 12 months and paid to the
CLT together with the nominal ground lease fee, or the homebuyer will simply be responsible for paying the bills each year.
Usually, the homebuyer’s first mortgage lender will have an escrow account for taxes and insurance. In some jurisdictions,
there will be one tax bill for the land and the house and in others the tax office may send two bills. If a separate bill is sent
for the land, it will most likely be sent to the CLT, as it is the title holder of record, but the ground lease will provide that the
homeowner is responsible for the taxes on both the land and the house. A 99 year ground lease is treated as the functional
equivalent of ownership in Florida, and therefore, the tax bill for the land may be sent directly to the homeowner, as the
public records will reflect that the homeowner is the lessee under a 99 year ground lease.

HOW ARE COMMUNITY LAND TRUSTS DIFFERENT FROM CONSERVATION LAND TRUSTS AND FLORIDA
LAND TRUSTS?

Conservation trusts are concerned with preserving open space, ecologically fragile, or unique natural environments. CLTs,
on the other hand, are concerned with acquiring developed or developable land to preserve affordable community residential
use. These concerns are not mutually exclusive, and some land trusts, notably in Vermont, combine these purposes, preserving
some land in a natural state while leasing other land. The Florida Land Trust Act is found in Chapter 689, Florida Statutes
and is concerned with ownership and transfer of ownership by a “trustee”. There is no statutory framework for Community
Land Trusts beyond all the laws that pertain to Florida Not For Profit Corporations found in Chapter 617, Florida Statutes,
and a few statutory references which are included in the Florida Community Land Trust Primer.

The Florida CLT Institute is a program of the Florida Housing Coalition. Attorney at Law, Jaimie Ross, President/
CEO of the Florida Housing Coalition established the Florida CLT Institute in January 2000. Training and technical
assistance on community land trusts is also provided by the Florida Housing Coalition.

For more information, call the Florida Housing Coalition at 850-878-4219, or email ross@flhousing.org.
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SECTION FIVE - SAMPLE WARRANTY DEED

This Instrument Was Prepared By:

Record and Return To:
WARRANTY DEED
THIS WARRANTY DEED made this day of , 20 between
Community Land Trust, a Florida Nonprofit Corporation, (the “Grantor”), whose mailing
address is , and BETTY BUYER, (the “Grantee”), whose
mailing address is
WITNESSETH:

That Grantor, for and in consideration of the sum of TEN DOLLARS ($10.00) and other good and
valuable consideration, to it in hand paid by Grantee, the receipt whereof is hereby acknowledged,
does hereby grant, bargain, sell, alien, remise, release, convey and confirm unto Grantee the real
property (the “Property”) located in County, Florida, and more particularly described as
follows:

LOT 1, BLOCK 20 OF XYZ SUBDIVISION, ACCORDING TO THE PLAT
THEREOF, AS RECORDED IN PLAT BOOK ABC AT PAGE 1234 OF THE

PUBLIC RECORDS OF COUNTY, FLORIDA.
Folio No: XX-XXXX-XXX-XXXX

This warranty deed is being delivered in connection with the grant of a lessee’s ground leasehold
interest in the land on which is situated the real property being conveyed hereby pursuant to that
Lease Agreement between Grantor, as Lessor, and Grantee, as Lessee, a memorandum of which
is being recorded concurrently herewith. Following the delivery of this warranty deed and the
execution of the Lease Agreement, grantee shall be an owner of a leasehold interest in the land
and a fee interest in the residential structure and any and all improvements and fixtures situated

on such land.

The conveyance made under this warranty deed shall be subject to the matters listed on EXHIBIT
B attached hereto and made a part hereof.

SUBJECT TO:
1. All easements, conditions, covenants, restrictions, reservations, limitations and
agreements of record, provided this instrument shall not re-impose same.

2. Real estate taxes for the year 20 and all subsequent years.
3. Existing applicable governmental building and zoning ordinances and other governmental

regulations.

TOGETHER with all the tenements, hereditaments and appurtenances belonging or in
any way appertaining to the Property.
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TO HAVE AND TO HOLD the same in fee simple forever.

AND GRANTOR hereby covenants with Grantee that Grantor is lawfully seized of the

Property in fee simple; that Grantor has good right and lawful authority to sell and convey the
Property; and that Grantor does hereby fully warrant the title to the Property and will defend the

same against the lawful claims of all persons whomsoever.

IN WITNESS WHEREOF, Grantor has executed this Warranty Deed on the day and year first above
written.

Witnesses:

Witness Signature Community Land Trust

Print Name of Witness

Witness Signature

Print Name of Witness

ACKNOWLEDGMENT
STATE OF FLORIDA )
) SS:
COUNTY OF
The foregoing instrument was acknowledged before me this =~ day of |, 20
by --SELLER, who is personally known to me or presented a

as identification.

NOTARY PUBLIC, STATE OF FLORIDA
My Commission Expires:
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Ad Valorem Taxes

There are several questions to be addressed in regard to ad valorem taxation in Florida. The
community land trust model envisions that the land will have one assessment and the improvements
will have another.

The first question is will the 501(c)(3) that owns the land be exempt from ad valorem taxes pursuant to
Section 196.1978, Florida Statutes?

It appears the answer to that question will be “no”. Although the Community Land Trust ostensibly meets
the criteria of Section 196.1978, Florida Statutes, as a 501 ( ¢)(3) providing housing to income qualified
individuals, the CLT will most likely not be exempt from ad valorem taxes on the land. This is because
the homeowner has a 99 year leasehold interest in the land, which the courts have held to be the functional
equivalent of ownership.! Fortunately, pursuant to a similar line of reasoning, as well as Section 222.05,
Florida Statutes, the homeowner will enjoy homestead exemption on its leasehold property.

But how will the value of the home be assessed?

This was the thorniest issue for community land trust homeowners. The fair market value of the community
land trust home should clearly consider the resale formula which substantially restricts the value of the home
upon sale by the owner. The owner has bought the house subject to the terms of the resale restriction and is
therefore unable to sell the community land trust home for a price similar to the selling price of an identical
home next door, not subject to a resale restriction. While it makes a great deal of legal and common sense for
appraisers to reduce the assessed value of the home based on the resale restriction, some county appraisers
did, and others did not.

The Florida Community Land Trust Institute is able to report legislative success on this issue, making Florida
a national leader on the issue of real property taxation for community land trusts. Florida Statute 193.018
was enacted in 2009, directing the property appraisers to use the resale restricted value for the home. Section
193.018, Florida Statutes is printed in its entirety on the following page.

At the same time, another change was made to Florida’s ad valorem tax laws commonly referred to as the
“Habitat Amendment”. Found in Florida Statute 196.196, this statute provides tax exemption to the community
land trust as any other 501 (c) (3) when in the process of readying land for affordable housing use. The tax
exemption does not continue once a homeowner is in the house. It applies to the land when it is in the process
of being improved/built on for a future affordable homeowner or if the CLT leased the home, rather than sells
it. Florida’s ad valorem statute allows tax exempt entities to be exempt from real property taxes when the
property they own is being used to provide affordable rental housing, as affordable housing is a charitable use.

ISee Mikos v. King's Gate Club, Inc, 426 So.2d 74 (Fla.2nd DCA, 1983); Leon Co. Educational Facilities v. Hartsfield, 698 So. 2d 526 (Fla.1997).
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Real Property Taxes

193.018 Land owned by a community land trust used to provide affordable housing; assessment;
structural improvements, condominium parcels, and cooperative parcels.—

(1) As used in this section, the term “community land trust” means a nonprofit entity that is qualified as
charitable under s. 501(c)(3) of the Internal Revenue Code and has as one of its purposes the acquisition of
land to be held in perpetuity for the primary purpose of providing affordable homeownership.

(2) A community land trust may convey structural improvements, condominium parcels, or cooperative
parcels, that are located on specific parcels of land that are identified by a legal description contained in
and subject to a ground lease having a term of at least 99 years, for the purpose of providing affordable
housing to natural persons or families who meet the extremely-low-income, very-low-income, low-income,
or moderate-income limits specified in s. 420.0004, or the income limits for workforce housing, as defined
in s. 420.5095(3). A community land trust shall retain a preemptive option to purchase any structural
improvements, condominium parcels, or cooperative parcels on the land at a price determined by a formula
specified in the ground lease which is designed to ensure that the structural improvements, condominium
parcels, or cooperative parcels remain affordable.

(3) In arriving at just valuation under s. 193.011, a structural improvement, condominium parcel, or
cooperative parcel providing affordable housing on land owned by a community land trust, and the land
owned by a community land trust that is subject to a 99-year or longer ground lease, shall be assessed using
the following criteria:

(a) The amount a willing purchaser would pay a willing seller for the land is limited to an amount
commensurate with the terms of the ground lease that restricts the use of the land to the provision of
affordable housing in perpetuity.

(b) The amount a willing purchaser would pay a willing seller for resale-restricted improvements,
condominium parcels, or cooperative parcels is limited to the amount determined by the formula in the
ground lease.

(c) Ifthe ground lease and all amendments and supplements thereto, or a memorandum documenting how
such lease and amendments or supplements restrict the price at which the improvements, condominium
parcels, or cooperative parcels may be sold, is recorded in the official public records of the county in
which the leased land is located, the recorded lease and any amendments and supplements, or the recorded
memorandum, shall be deemed a land use regulation during the term of the lease as amended or supplemented.

History.—s. 16, ch. 2009-96; s. 2, ch. 2011-15.
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Role of Local Government

Florida’s 1985 Growth Management Act requires every local government in the state to adopt a
housing element that addresses adequate and affordable housing for all of its current and anticipated
populations. Local governments must ensure that adequate sites are available for affordable housing,
including housing for those with special needs, and the most vulnerable populations.

While local governments are not expected to build affordable housing, they are required to assist the private
sector to do so. To that end, local governments may provide funds to developers seeking state and federal
monies, waive or pay impact fees when possible, expedite all permitting for affordable housing, and some-
times adopt regulatory incentives such as linkage fees or inclusionary zoning ordinances.

Affordable housing is defined in state statute— Ch. 420.004, Florida Statutes. The concern about affordability
is grounded in the fact that when low income/low wealth families spend more than half their income on housing
they are housing “instable”—they can be one missed paycheck away from crisis. Over 920,000 very low income
Floridians spend more than half their monthly income on housing costs. Florida has the third highest homeless
population in the nation.

The League of Cities and Florida Association of Counties, following the passage of the 1985 Growth Manage-
ment Law viewed the Housing Element Requirement as an “unfunded mandate”. This was in part what led to
the adoption of the William E. Sadowski Affordable Housing Act in 1992.

The Sadowski Act Increased the documentary stamp tax and dedicated that revenue to state and local housing
trust funds.

« Approximately 70% goes to LGTF: SHIP- distributed on population based formula.

« Approximately 30% goes to SHTF: SAIL (State Apartment Incentive Loan program) and other pro-
grams.

+ Florida generates over $250 million in housing trust fund monies annually.

The following pages provide:

(1) The Florida Housing Element Statute;

(2) Florida Local Government Leadership with CLTs;

(3) Florida Surplus Lands Law

(4) How CLTs can Help with Inclusionary Zoning;

(5) How CLTs can Save Florida Taxpayer Dollars

(6) Sample SHIP strategy for CLTs

FLORIDA COMMUNITY LAND TRUST INSTITUTE PRIMER | A PUBLICATION OF THE FLORIDA HOUSING COALITION 67



SECTION EIGHT - HOUSING ELEMENT LAW

Florida’s Housing Element Law

163.3177 Required and optional elements of comprehensive plan; studies and surveys.—

(1) The comprehensive plan shall provide the principles, guidelines, standards, and strategies for the orderly
and balanced future economic, social, physical, environmental, and fiscal development of the area that reflects
community commitments to implement the plan and its elements. These principles and strategies shall guide
future decisions in a consistent manner and shall contain programs and activities to ensure comprehensive plans
are implemented. The sections of the comprehensive plan containing the principles and strategies, generally
provided as goals, objectives, and policies, shall describe how the local government’s programs, activities, and
land development regulations will be initiated, modified, or continued to implement the comprehensive plan
in a consistent manner. It is not the intent of this part to require the inclusion of implementing regulations in
the comprehensive plan but rather to require identification of those programs, activities, and land development
regulations that will be part of the strategy for implementing the comprehensive plan and the principles that
describe how the programs, activities, and land development regulations will be carried out. The plan shall
establish meaningful and predictable standards for the use and development of land and provide meaningful
guidelines for the content of more detailed land development and use regulations.

() 1. A housing element consisting of principles, guidelines, standards, and strategies to be followed in:
a. The provision of housing for all current and anticipated future residents of the jurisdiction.

b. The elimination of substandard dwelling conditions.

c. The structural and aesthetic improvement of existing housing.

d. The provision of adequate sites for future housing, including affordable workforce housing as defined in s.
380.0651(3)(h), housing for low-income, very low-income, and moderate-income families, mobile homes,
and group home facilities and foster care facilities, with supporting infrastructure and public facilities.
The element may include provisions that specifically address affordable housing for persons 60 years of
age or older. Real property that is conveyed to a local government for affordable housing under this sub-
subparagraph shall be disposed of by the local government pursuant to s. 125.379 or s. 166.0451.

e. Provision for relocation housing and identification of historically significant and other housing for purposes
of conservation, rehabilitation, or replacement.

f. The formulation of housing implementation programs.

g. The creation or preservation of affordable housing to minimize the need for additional local services and
avoid the concentration of affordable housing units only in specific areas of the jurisdiction.

2. The principles, guidelines, standards, and strategies of the housing element must be based on data and
analysis prepared on housing needs, which shall include the number and distribution of dwelling units by type,
tenure, age, rent, value, monthly cost of owner-occupied units, and rent or cost to income ratio, and shall show
the number of dwelling units that are substandard. The data and analysis shall also include the methodology

FLORIDA COMMUNITY LAND TRUST INSTITUTE PRIMER | A PUBLICATION OF THE FLORIDA HOUSING COALITION 68



SECTION EIGHT - HOUSING ELEMENT LAW

used to estimate the condition of housing, a projection of the anticipated number of households by size,
income range, and age of residents derived from the population projections, and the minimum housing need
of the current and anticipated future residents of the jurisdiction.

3. The housing element must express principles, guidelines, standards, and strategies that reflect, as needed,
the creation and preservation of affordable housing for all current and anticipated future residents of the
jurisdiction, elimination of substandard housing conditions, adequate sites, and distribution of housing for a
range of incomes and types, including mobile and manufactured homes. The element must provide for specific
programs and actions to partner with private and nonprofit sectors to address housing needs in the jurisdiction,
streamline the permitting process, and minimize costs and delays for affordable housing, establish standards
to address the quality of housing, stabilization of neighborhoods, and identification and improvement of
historically significant housing.

4. State and federal housing plans prepared on behalf of the local government must be consistent with the
goals, objectives, and policies of the housing element. Local governments are encouraged to use job training,
job creation, and economic solutions to address a portion of their affordable housing concerns.
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Surplus Lands Law

In 2006, the Florida Legislature passed requirements for counties and municipalities to identify surplus
lands they owned that were suitable for affordable housing. The requirements are found in two statutes:
§125.379 for counties, and §166.0451 for municipalities. These properties are a valuable resource for
community land trusts; they specifically favor the use of the land for affordable housing in perpetuity.

Overview of the Statutes

Beginning in 2007, each county and municipality was required to prepare an “inventory list” of properties to
which it holds fee simple title, and which are “appropriate for use” as affordable housing. After reviewing and
possibly revising the list, the governing body adopts it in a resolution. The lists must be updated every three
years. The statutes authorize three disposition methods:

1. A property “may be offered for sale [without use restrictions] and the proceeds used to purchase
land for the development of affordable housing or to increase the local government fund earmarked
for affordable housing,”

2.%“...Sold [to a developer, low-income homeowner, etc.] with a restriction that requires the develop-
ment of the property as permanent affordable housing,”

3. “. .. Donated to a nonprofit housing organization for the construction of permanent affordable
housing.”

How do Local Governments Acquire Surplus Lands?

Many surplus properties are acquired through escheatment of tax-delinquent properties, a process that takes
five years in Florida. Escheatment essentially clears the title to a property; F.S. §197.502(8) states that “all
tax certificates, accrued taxes, and liens of any nature against the property shall be deemed canceled.” If an
escheated property is located within the boundaries of a municipality, the county must either use it for purpos-
es specified in F.S. §197.592(3), or convey it to the municipality. County-held liens of record on the property
are eliminated by conveyance to a municipality.

In addition to escheatment, local governments acquire surplus properties by foreclosing on code enforce-
ment liens. In other cases, the city or county may no longer have a use for a property that it purchased many
years ago.

Tips for Community Land Trusts
«  Work with county and city departments to ensure that appropriate criteria are used to identify suitable
lands for affordable housing.

« Getinvolved and stay involved in the process for identifying and disposing of surplus properties.

« Provide input for use of proceeds when surplus land is sold for purposes other than affordable housing.
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Local Government Innovation:
Preserving Subsidy and Affordability with a CLT

By: Anthony Jones, President/CEO, Bright Community Trust

After serving local government for almost 30 years,
as the Director of Community Development for
Pinellas County, and overseeing the administration
of over $40 million dollars in federal, state, and local
funding, I helped launch the Pinellas County Land
Trust in 2008. Why? Because I realized that if local government
continues to put financial subsidy into the development of affordable
housing that does not remain affordable in perpetuity we would
continue to lose subsidy, lose affordable homes, and never come
close to meeting the affordable housing needs in the community.
I saw the community land trust as a way to preserve both public
subsidy (costing less in taxpayer funds) and providing opportunities
for permanently affordable homeownership and rental housing that
benefits the residents directly served and the community at large.

Rethinking how subsidy is provided.

In 2005, a broad-based Community Housing Workgroup convened
by the Pinellas County Commission made a series of findings
related to the affordable housing crisis. One of those was that while
the community had been fairly effective at producing affordable
housing, preservation of that housing, and the associated subsidies,
continued to be at risk. There had been a significant loss due to
price appreciation, condo conversion, and expiring use covenants
on affordable rental housing. The loss had displaced working
families from whole neighborhoods. Preservation of affordable
housing was clearly as high a priority as producing it.

The Workgroup found that permanently affordable housing
programs, such as the Burlington Community Land Trust, were
especially effective in preserving affordability. The County
Commission directed staff to research forming a Community Land
Trust for Pinellas County. Bright Community Trust (then known
as Pinellas Community Housing Foundation) was formed in May
2008 as a 501(c)(3) non-profit subsidiary of the Housing Finance
Authority of Pinellas County. The founding purpose was to stem
the loss of affordable housing units and prevent displacement of

working families in areas experiencing rapidly rising prices.
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Also in 2008, Congress passed the Housing and Economic Recovery Act creating the Neighborhood
Stabilization Program. The County Commission saw this as an important tool to increase affordable housing
while stabilizing home values in at-risk neighborhoods. The Commission wanted to invest in both single
family homeownership and affordable rental housing; they recognized that the Community Land Trust would
preserve their investments.

Using the CLT for Homeownership Housing.

Following the Burlington Vermont model, all single family homes receiving subsidy were placed into the
Community Land Trust. They were renovated and sold to working families using an equity sharing model.
The price of the land was removed from the transaction, significantly increasing affordability. Homebuyers
enjoyed all the benefits of homeownership in a heavily discounted, completely renovated or newly constructed
property. They received a reasonable return on their investment and agreed to pass a share of any price
appreciation on to the next homebuyer who would meet the same affordability requirements.

Using the CLT for Rental Housing.

Preserving rental housing for the Pinellas workforce was also a heavy focus of Pinellas County’s NSP program.
In the past, rental housing had been supported primarily by providing soft mortgage gap financing. However,
as properties went into foreclosure or changed hands, they were often lost to the affordable market. One very
large property was converted to condos. Another went to foreclosure sale and the subsequent owner raised rents
far above affordable levels. These events clearly illustrated the need to have a stronger preservation strategy.
Past strategies tried to preserve affordability at the end of the period when the owner had many options from
which to choose. The community land trust model preserved the affordability from the beginning.

The County then changed its subsidy strategy. Instead of providing the classic soft second mortgage, the
County purchased the land and put it into the community land trust with the developer given a 99 year ground
lease. This was a win for both sides. The developer had no land costs, making financing costs much lower.
And, the value of the land increased the equity brought to the table. For the local government, affordability
was preserved up front and in perpetuity. Future purchasers would have to respect the County’s affordability
covenants. The County also had great leverage if properties were not properly managed or maintained.

Local Government Leadership.

I am so passionate about the importance of community land trusts that I currently serve as the Executive Director
of the Bright Community Trust, the successor nonprofit for the Pinellas County CLT, which had its genesis as
an idea initiated and supported by a local government. Today the Bright Community Trust stewards over 520
apartments and over 35 owner-occupied homes. The program continues to grow with close to 60 additional
rental and 20 home ownership units expected to come into service by mid 2016. Properties currently serve the
full range of affordable housing needs from homeless populations up to 120% of area median income.

When the Community Housing Workgroup was formed, one of the first discussions was to define government’s
role in housing. One of those roles was to provide leadership. Bright Community Trust is an example of how
that leadership can result in successful replicable models that allow the non-profit sector to do what they do
best, while preserving pubic investment.
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Inclusionary Zoning and Community Land Trusts
Preserving Subsidy and Affordability with a CLT

By: Jaimie Ross, President/CEO, Florida Housing Coalition

Backdrop

Housing choice is increased and community schools become more diverse as affordable hous-
ing is included in new development, redevelopment, and growth areas. Every local government
receiving federal dollars, such as Community Development Block Grant funds, has a legal obli-
gation to affirmatively further fair housing within its jurisdiction'. Inclusionary housing policies:

1. Affirmatively further fair housing and avoid disparate impact liability from exclusionary housing prac-
tices;

2. Assist local government in meeting its legal responsibilities under the local government comprehensive
plan housing element law?; and

3. Mitigate the effects of traditional zoning, which allows exclusionary land use practices such as large
minimum lot sizes in suburban areas.

The term “Inclusionary zoning”, while commonly used, is a misnomer; it is not zoning in the traditional sense
of dividing allowable land uses into different districts. It is a land use ordinance or land development policy
that requires developers of market rate units to include some percentage of affordable, lower-cost units, within
their development. They may be homeownership units, rental units, or some combination of the two. Concur-
rent objectives for an inclusionary land use ordinance are: (1) to increase the supply of affordable housing in
general; and (2) to create housing in areas of opportunity.

Montgomery County, MD, is known as the “granddaddy” of inclusionary zoning, since it enacted its ordinance
in the 1970s and has produced over 14,000 affordable homes, known as “moderately priced dwelling units”.
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Inclusionary housing ordinances and policies can be found throughout the United States, from the Northeast
to the Southwest. California has the greatest number of inclusionary zoning ordinances in the nation. It is es-
timated that there are approximately 400 such ordinances in the United States. The oldest inclusionary zoning
ordinance in Florida is in the City of Key West and the oldest linkage fee ordinance in Florida is in the City of
Winter Park®*3 In Florida, inclusionary ordinances have been adopted primarily in South Florida cities and
in counties, but can also be found in slower growth areas, including the City of Tallahassee.

The Basics about an Inclusionary Land Use Ordinance
Inclusionary land use ordinances vary a great deal from one jurisdiction to another, but tend to have several
elements in common:
« Athreshold number of market-rate units that activates the inclusionary requirement for a corresponding
percentage of affordable units;
« A requirement that the affordable units are comparable in quality and aesthetics to the market-rate
units, so that even if they are smaller or of a different type, they will blend into the community;
« Incentives to assist the private sector in providing the affordable units, such as an increase in allowable
density?®; or financial subsidy to the housing developer or the affordable homebuyer; and
» Requirement for long term affordability.

How Does a Community Land Trust Help?

1. Ensuring Long Term or Perpetual Affordability.

First, and foremost, there is no point in adopting an inclusionary land use ordinance unless there is a requirement
for long term affordability. Ifthe term of affordability is short, for instance five or ten years, the consequence
will be a windfall to the lucky family who happens to own the unit at the time the price restriction expires.
In this case, an affordable property that would not have existed within a market-rate development, but for the
inclusionary requirement, could be sold at a price that is not affordable to a family having the same income
characteristics of the family that currently owns the home. The public benefit created by the inclusionary land
use ordinance and any public subsidy which may have been put into the unit will be lost.

If the affordable units required under the inclusionary land use policy are deeded or leased to the Community
Land Trust, the public benefit which was the foundation of the policy or ordinance will be retained, since the
Community Land Trust will ensure continued affordability under the terms of the 99 year ground lease.

2. Administration of the Program.

Whether the affordable units are “for-sale” or “for lease”, someone will have to income qualify the potential
homebuyers or renters. Income qualification, homebuyer pre and post counseling, and maintaining a pipeline of
income qualified homebuyers is the business of a Community Land Trust. Even if the property is not going to be
placed under a 99 year ground lease, the Community Land Trust has the skills to provide the income qualification
services needed for the developer and the local government, ensuring that residents living in the units produced
pursuant to the inclusionary land use ordinance are income eligible. Relieving the market rate developer from
the obligation to ensure that the units remain in compliance with resale restrictions and income eligibility
requirements is a substantial benefit to the market rate developer and greatly assists the local government.
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'In addition to the affirmative duty to provide for adequate housing for their present and future residents under the Housing
Element requirements of Chapter 163 Part Il, Florida Statutes, all entitlement communities have an affirmative duty to further fair
housing under the Federal and state Fair Housing Act. See 42 U.S.C. Sections 3601-3631, and F.S. 760.20-760.37.

2The Housing Element requirements of the 1985 Growth Management Act include that every local government have adequate
sites for affordable housing and provide for housing all its current and future anticipated populations, including special needs
populations. See Chapter 163.3177 (6)(f), Florida Statutes.

3 Florida has broad local home rule powers. Florida statutes give all counties the power to adopt comprehensive plans, estab-
lish zoning regulations, establish housing programs and perform any other acts not inconsistent with law Section 125.01 (1),
Florida Statutes.

4 In response to a concern that inclusionary zoning ordinances might be challenged under Florida’s state statute prohibiting
price and rent control, the 2001 Florida Legislature carved out an exception to the price and rent control statutes for land use
mechanisms used to increase the supply of affordable housing, specifically citing “inclusionary housing ordinances”.

e Section 166.0415 Affordable housing.—Notwithstanding any other provision of law, a municipality may adopt and main-
tain in effect any law, ordinance, rule, or other measure that is adopted for the purpose of increasing the supply of afford-
able housing using land use mechanisms such as inclusionary housing ordinances.

e Section 125.01055 Affordable housing.—Notwithstanding any other provision of law, a county may adopt and maintain
in effect any law, ordinance, rule, or other measure that is adopted for the purpose of increasing the supply of affordable
housing using land use mechanisms such as inclusionary housing ordinances.

°> Linkage fees are a means for local governments to collect monies to help support affordable housing construction. These fees,
collected from nonresidential and (in some cases) market-rate residential development, are placed in a trust fund for others to
use in building the lower-cost homes. Linkage fees are a recognition that the low-wage workers employed in the nonresidential
development and serving the residents of the market rate and upper-end residential homes need adequate housing within the
community that they can afford; it a recognition that affordable housing an essential basic necessity for a healthy community. In
Winter Park Florida linkage fees have supported the development of affordable housing, including housing produced by the
Hannibal Square Community Land Trust in Winter Park.

6 Expedited permitting is another type of developer incentive. Florida provides funds to every local government through the
collection and distribution of documentary stamp revenue, and requires, in turn, that those local governments expedite all per-
mits for affordable housing.

Florida also requires, through the Development of Regional Impact (DRI) process (Chapter 380, Florida Statutes), that large
commercial developments ensure affordable housing for the employees they generate, especially when the community lacks
adequate affordable housing for those workers. This DRI statute operates as a combination linkage fee and inclusionary zoning
ordinance. Unfortunately, the DRI statute has been largely ineffective at producing affordable housing, since the DRP process
is time consuming, costly, and arduous. By contrast, inclusionary housing ordinances require no expensive studies from the
developers, and can be easily and equitably applied in a routine fashion. Furthermore, they can be drafted to apply to both
residential and commercial developments.
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Model SHIP Strategy for Retaining Public Subsidy
Through a CLT

Provided by Florida Community Land Trust Institute

In an effort to get the most public benefit out of every SHIP dollar, SHIP funds are loaned rather than
granted in virtually all homeownership strategies. By making a loan in contrast to a grant, the SHIP
program is able to recapture the SHIP funds upon resale and use those funds to help another family. This

is clearly good public policy.

An even better public policy is one that uses a one- time investment of SHIP dollars to create a home

that remains in the affordable housing stock in perpetuity.

Under the normal economic environment of rising prices, the SHIP monies recovered from a loan made

five to ten years earlier are typically not  enough
to get a similarly income eligible family into
homeownership, as the gap between the family income
and the cost of the house will now be greater.

By using SHIP to support Community Land Trust
homeownership, the local government  subsidy is
retained in the home that continues to be affordable
to a similarly income eligible family regardless of the
rise in home prices. This is because the price of a
community land trust home is required to remain

affordable upon resale.

A way to get even more public benefit out of every SHIP dollar is to create permanently affordable
homes. SHIP funds can be used to meet several set-asides at the same time by providing funds to nonprofit
organizations/developers for the purpose of writing down the cost of a home that will sold to an income
eligible family subject to a 99 year ground lease, which requires the home to be affordable in perpetuity and

provides the right of repurchase to the Community Land Trust in the event of default by the homebuyer.
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Sample SHIP Strategy for Community Land Trust Homeownership:

Name of the Strategy: Community Land Trust Homeownership

a.

Summary of the Strategy:

To provide down payment assistance to buyers of newly constructed or existing community land trust
homes. The down payment assistance will be used to write down the purchase price of the property.
Home rehabilitation is also an eligible use, as needed when purchasing existing homes. Up to $§ may be
spent to address health & safety concerns, fix code violations and increase energy efficiency.

Fiscal Years Covered (for example): 2015, 2016, 2017

Income Categories to Be Served: Very low, low, and moderate income

Maximum Award (must be equal to maximum on the Housing Delivery Goals Charts):

Terms of the Award: Recapture and Default. Assistance is provided as a deferred payment loan.
Interest Rate/Term: 0% interest

Forgiveness/Repayment: Provided the home continues to be occupied by an income eligible household,
the SHIP monies will not be subject to recapture upon resale.

Default/Recapture: Default is defined as the failure to make required payments on a loan secured by
a first mortgage which leads to foreclosure and/or loss of property ownership. In the event of default
on the first mortgage or the terms of the ground lease, the Community Land Trust must notify
County/City whether it intends to exercise its right of repurchase. In the event the CLT is not willing
or able to exercise its right of repurchase, it shall transfer its right of repurchase to County/City,
giving County/City the right, but not the obligation to foreclose.

Recipient Selection Criteria: First qualified, first served after completion of first time homebuyer class
that contains a community land trust component. The recipient must be able to show and attest to a
clear understanding of the difference between fee simple homeownership and community land trust
homeownership. Also, the buyer must contribute $ to closing costs. Ifneeded, a waiting list of qualified
applicants will be maintained in chronological order (or state if there is a funding order that prioritizes
applicants with special needs, teachers, essential services personnel, or other categories).

Sponsor Selection Criteria and duties, if applicable: The SHIP funds may also be made available
directly to a Community Land Trust serving County/City. In that event, the CLT shall follow
the criteria in this SHIP strategy, but the CLT shall be operating as a sub-recipient, and not on behalf of
the County/City.
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Include qualification system and selection criteria for applications for Awards to eligible sponsors
County/City will issue a Request for Qualifications to choose eligible Community Land
Trusts as subrecipients of SHIP purchase assistance.

h.  Additional Information: Community Land Trusts are tax exempt nonprofit organizations that perform a
charitable mission. They are key partners for increasing the stock of affordable homeownership without
losing the subsidy that is provided to the income eligible household.

The Community Land Trust transfers title to the homebuyer but retains ownership of the land beneath
the improvements. The CLT provides a 99 year ground lease for the use of the land to the homebuyer. A
memorandum of that ground lease is recorded in the public records immediately following the deed. The
terms of the ground lease restrict the resale of the property to an income eligible household and provide a right
of repurchase to the CLT in the event of default.

The CLT has a stewardship role that continues in perpetuity to assure that the CLT home remains in the
County/City’s affordable housing stock. The monies provided to the community land trust homebuyer are
used to write down the purchase price of the home. By taking the cost of the land out of the purchase price
and by further writing down the purchase price in an amount equal to the SHIP funds provided by the County/
City, the cost of the home is significantly reduced, creating an affordable opportunity for homeownership for
the first family who purchases and for each family that purchases thereafter. The stewardship role of the CLT,
its mission, and its vested interest in the property by virtue of retaining ownership of the land provides a safety
net for the homeowner and substantially decreases the risk of foreclosure compared to fee simple ownership.

The Florida Legislature has recognized the public benefit of community land trusts in creating permanent
affordability by providing direction in regard to assessment for real property taxes in Section 193.018,
Florida Statutes, which requires the assessment to consider the resale restricted value of the community
land trust home.
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Community Land Trusts:
A Tool for Reducing the Need for Tax Dollars

Financial subsidy for the development of new construction or the rehabilitation/preservation of existing housing
whether homeownership or rental, is the primary way that housing is made affordable. These financial subsidies
are derived either by the federal Low Income Housing Tax Credit program (which reduces tax revenue available to
the Treasury) or through direct appropriation of tax revenues generated at the federal, state, and local level, such as
HOME, CDBG, SAIL, and SHIP. Government agencies administer these dollars to help meet the housing needs
in their communities.

One way that government is able to stretch these tax dollars is through leverage with private sector funding;
Florida has been doing an excellent job of using government funding to leverage private monies with SAIL
and SHIP. But Florida continues to lose ground in the affordable housing battle. Florida is a beautiful state
surrounded by water on three sides; the desirability of our lifestyle drives an increase in population and pushes
the prices of our housing upward while the incomes of our workforce remain relatively low.

How Does a CLT Save Taxpayer Money?

Under traditional homeownership subsidy programs, the subsidized home can be sold at the market appreciated sales
price, with recapture of the original subsidy upon resale. Because of market appreciation, the recaptured subsidy is
wholly inadequate for the local government to get another family into homeownership. The local government or other
subsidy provider must then expend an even greater amount of subsidy to provide a homeownership opportunity to the
next homebuyer. It is this massive drain on already depleted public resources which is driving local governments to
increasingly explore the CLT option.

Using a community land trust is a way to stop losing ground both figuratively and literally. The nonprofit CLT
retains ownership of the land to remove this subsidized housing from the speculative market so that the homes
remain permanently affordable.

The CLT approach results in permanent nonprofit ownership of the land, which is leased to lower-income
households, who are assisted in buying homes developed on the CLT land. The CLT will transfer title of the
house to an income qualified buyer but retains title to the underlying land. By excluding the price of the land
(which in some parts of Florida, dwarfs the costs of the improvements), and arranging additional subsidies to
assist the buyer to purchase the house (such as SHIP), the overall purchase price is made affordable and the
monthly mortgage PITI payments are often more affordable than renting.

In return for the significant subsidies required to develop this affordable homeownership opportunity, the
CLT imposes resale restrictions through the 99 year ground lease on the improvements which ensure that
the property will remain affordable in perpetuity. The owner of a CLT home is required to sell to a similarly
qualified buyer at a restricted price, determined by a resale formula found in the ground lease.
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Therestricted resale price mandated by the ground lease will commonly include whatever monies the homeowner
paid in equity at closing (down payment) as well as all principal payments made on the mortgage, and limit the
appreciation to one quarter of what the appreciation would have been for fee simple homeownership.

By dramatically limiting the appreciation, the homes remain affordable to new homebuyers without signifi-
cant additional subsidies.

The CLT model of homeownership is clearly not for everyone. If a family can purchase a home without substantial
subsidy they should certainly be encouraged to do so. The resale restrictions would prove extremely frustrating to
a home owner who could have purchased a market priced home and realized full appreciation. However, for many
working families homeownership is completely out of reach and will remain so for the foreseeable future. The CLT
model provides the attributes of homeownership, including mortgage interest and property tax deductions, freedom
from rent increases and evictions, coupled with long term affordability, and limits only the wealth building potential
of a private market home.
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Preserving Public Subsidy Reduces the Amount of Subsidy Needed in the Future.
Example to illustrate the preservation of the affordable housing subsidy.
In this example, the subsidy is:

(1) Land donated to the CLT and;

(2) SHIP down-payment assistance for the homebuyer to additionally reduce the cost of the home.
Local Government donates land to CLT valued at $30,000

CLT constructs home on that land at a cost to CLT of $100,000

Total value of property is land plus improvements- $130,000 (appraised value)

CLT sells to homebuyer without including the value of the land for a PP of $110,000

(CLT retains 10% development fee of $10,000)

At First Sale:
10% down- $11,000 at closing is provided:

Buyer brings $3,850 (based on 3.5%) in their own funds;

SHIP provides $7,150 in down payment/closing cost assistance, to reduce the amount of the mortgage financing
needed (based on 90% loan) to $99,000

Monthly mortgage payments for homebuyer are therefore based on $99,000 loan- this is approximate, as it
does not include taxes and insurance.

At Resale:
Home value has appreciated to $130,000

Homeowner gets 25% of that appreciation: $130,000 minus 110,000 =20,000 x .25= $5,000

Homeowner also gets the return of his/her funds brought to closing- $3,850 for a total in cash to seller of
$8,850

Resale to New CLT Homeowner:
New purchase price (continues to leave the value of the land out): $130,000

Minus SHIP funds which were provided to first homebuyer, which remains with the house for the benefit of the
new homebuyer

$130,000- $7,150 = $122,850

The original subsidy provided by local government in the form of donated land and assistance to reduce
the costs at closing for the homebuyer are retained in the property to enable the next income qualified
family to move in with little or no additional subsidy needed.
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The Obligations of the Community Land Trust to
the Homebuyer

By:Charles Elsesser, Esq., Executive Director, Community Justice Project

There are a number of reasons why the Community Land Trust (and its attorney) must be far
more concerned than the normal seller in ensuring that the buyers in a Community Land Trust
purchase are fully informed and counseled prior to the purchase transaction.

The legal structure of the Community Land Trust purchase and sale is different from that which

most residential buyers had ever previously experienced. As opposed to the transfer of a fee
simple interest with which most buyers, even first time buyers, are generally familiar, the CLT purchase and
sale involves the transfer of a leasehold interest in the land and a fee simple transfer of the improvements alone.
Many attorneys may have difficulty understanding this concept; unsophisticated buyers will undoubtedly
need a great deal of explanation.

Additionally, in a Community Land Trust purchase buyer is severely restricted in the resale price through the
option to repurchase and resale restrictions incorporated in the long term lease. During an economic period in
which one’s investment in their own home is also seen as a major wealth building and retirement vehicle, it is
extremely difficult for many potential buyers to grasp the idea of limited return on equity.

As a result of the expectation of asset growth, one of the greatest threats to the stability of a CLT can come
from within as purchasers, who were not fully aware of the CLT structure at the time of purchase, may want
to cash out their equity in a rapidly escalating real estate market.

By the nature of the transaction, the CLT is providing purchasers with an opportunity to own a home which
would otherwise have been unaffordable to them. The purchasers, by virtue of the CLT marketing efforts, may
be less educated or less sophisticated than wealthier purchasers of market rate real estate. The opportunity
to own their own can often cause purchasers to overlook or ignore “the details” of a transaction, regardless
as to how well it is explained. This can result in buyers, fairly or unfairly, feeling taken advantage of - post
purchase - when they fully understand the details of the CLT process.

Given that the CLT’s goal is the long term benefit of the initial and subsequent purchasers through a non-
speculative residential real estate market, and that the long term involvement of the purchasers in the CLT
itself is a vital element of the process, it is extremely important that the purchasers emerge from the purchase
and sale transaction fully informed and satisfied with all aspects of the purchase transaction.

CLT Use of Standardized Purchase and Sale Disclosures

Protection for the CLT begins with a standardized set of disclosures which must be read and reviewed by the
purchaser. The CLT attorney should recommend that those disclosures, or any adapted version utilized by
the CLT, not only be utilized as standardized disclosures but also as a fundamental part of any pre-purchase
counseling process.

FLORIDA COMMUNITY LAND TRUST INSTITUTE PRIMER | A PUBLICATION OF THE FLORIDA HOUSING COALITION 82



o ®

florida
community land trust

INSTITUTE

SECTION NINE - OBLIGATIONS OF THE HOMEBUYER

Pre-Purchase Information and Counseling

For the reasons mentioned above it is vitally important that there be extensive pre-purchase materials explaining
the nature of the program and that CLTs require purchasers to participate in a pre-purchase orientation and
counseling program. However, this pre-purchase process raises a number of legal concerns for the Community
Land Trust and its attorney. Community Land Trusts in Florida are selling an extremely novel and complex
form of ownership with severe limitations on appreciation to unsophisticated buyers. Consequently, the CLTs
can run into difficulty either for failing to fully disclose the nature of the transaction or for disclosing it
inaccurately.

Community Land Trust Liability for Inaccurate Disclosures

Generally, a purchaser can rely upon a representation of a seller, even when investigation may have revealed
its falsity. Where the seller is significantly more knowledgeable and sophisticated regarding the real property
involved, the seller is held to an even higher standard in representations to the buyer. Given the dramatic
difference in knowledge between the seller and the buyer in a CLT transaction, the CLT must assume that it
will be held to an extremely high standard with respect to the accuracy and completeness of its disclosures.

Community Land Trust Liability for Failure to Disclose

In Florida, where a seller of a home knows of facts materially affecting the value of a property which are not
readily observable and are not known to the buyer, the seller is under a duty to disclose them to the buyer.
Johnson v. Davis, 480 So.2d 625 (Fla.1985). This doctrine has been held to apply to zoning ordinances which
materially affect the value. Given the uniqueness of the CLT structure and the impact of the CLT restrictions
on what would be considered the common expectations of a purchaser, a purchaser who failed to understand
the nature of the transaction may well claim that they were misled, despite the fact that all of the restrictions
are contained within the documents themselves. Thus particular efforts must be undertaken to insure the
purchaser fully understands all of the elements of the transaction.

Attorney Review of Written Marketing and Orientation Materials

In addition to the utilization of standardized disclosures, Community Land Trusts will commonly use many
other printed materials in its marketing and orientation efforts. All of these must be carefully reviewed by the
attorney for the Community Land Trust as they must accurately reflect the transaction that the purchaser in
Florida is entering into. Materials copied from CLTs in other states (or even from other parts of Florida) may
not accurately reflect the transaction as it is structured in this CLT. It must be remembered that, for most
purchasers, all that they know about the Community Land Trust transaction is what they have learned from
the Community Land Trust itself. This creates a relationship in which the accuracy of the representations of
the CLT, particularly the written representations, are extremely important.

Attorney Review of Buyer Orientation and CLT Staff Training

A significant portion of any CLT’s Buyer Marketing and Orientation process is going to be unwritten, whether
formal or informal. While it may be wise for an attorney to initially monitor any formal orientation session,
the most efficient means for controlling the quality and accuracy of unwritten communication is through
comprehensive and thorough CLT staff training. The attorney for the CLT should ensure that the CLT has
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implemented a staff training that ensures that all staff possess a thorough and accurate knowledge of the CLT
process as it operates in Florida.

Referral of the Buyer to Counsel

The Community Land Trust itself is not required to refer an unrepresented buyer to an attorney. However,
given the disparate levels of sophistication and the unfamiliarity of most buyers with the Community Land
Trust vehicle, it would be good practice for any Community Land Trust to ensure that all purchasers are
represented in the purchase. However, the Community Land Trust must keep in mind two potential areas
of concern. First, any actual referral system creates a possible conflict of interest if the attorney representing
the purchaser, in any way, depends upon the CLT for payment. Second, relatively few attorneys in Florida
are going to be familiar with the CLT vehicle and that unfamiliarity may translate into concerns which either
delay the transaction or cause unwarranted misgivings on the part of the purchaser. One possibility which
obviates both concerns is a pro bono project in which the local real estate bar provides attorneys willing to
represent low income households in these transactions and these attorneys are, in turn, provided with CLE in
the mechanics of the Community Land Trust.

While independent representation by a knowledgeable attorney certainly assists greatly in ensuring that the
buyer is fully informed and knowledgeable concerning the transaction he/she is entering into, we would
continue to recommend that the Community Land Trust independently ensure itself that the buyer is fully
informed through thorough orientation or some similar process.

Post-Purchase Counseling

Although not legally required, an ongoing program of post-purchase counseling is vital to a successful CLT.
Many of the elements of the CLT structure, particularly the resale restrictions, do not affect the buyer until
years after the purchase. If the concepts and benefits of the CLT structure are not reinforced through post-
purchase counseling/training, the CLT community can suffer when years later members are suddenly reminded
that they cannot sell their homes for the same amount as their neighbors across the street.

CHARLES ELSESSER is a founding lawyer with the Community Justice Project. He is a civil rights attorney
who worked for the past eighteen years with Florida Legal Services, specializing in housing litigation and
policy advocacy on behalf of community and resident organizations. Chuck served on the Affordable Housing
Committee of the RPPTL Section of the Florida Bar that produced the Florida Supplement to the ICE
Community Land Trust Legal Manual. He is a member of the Florida Housing Coalition board of directors,
and has been nationally recognized for his work.
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Education for the CLT Homebuyer

First Time Homebuyer Counseling needs to be significantly expanded when the homebuyeris purchasing
a Community Land Trust Home, as the CLT form of homeownership is substantially different from fee
simple homeownership, as discussed in the article by Charles Elsesser on the CLT’s Legal Obligations to
the Homebuyer (on page 82), and throughout this Primer.

The following five pages are an excerpt from the 24 page South Florida Community Land Trust Homebuyer
Guide, which is also available in Spanish and Creole. We have included just a few of those pages to serve
as an example of how the SFCLT explains the restriction on resale to prospective homebuyers, including a
short exam. Immediately following the SFCLT example is a two page exam taken from the MBS Consulting
Coursework for prospective CLT homebuyers.

The Florida Community Land Trust Institute recommends that homebuyers take an exam at the conclusion of
the pre-purchase class that proves the homebuyer understands the difference between the potential return on a
fee simple property compared to the return on a resale restricted property. To be clear, it is not because we be-
lieve CLT homeownership benefits should be compared to fee simple benefits—it is not. As stated elsewhere
in this Primer, CLT homeownership benefits should be compared to the benefits of renting. But for all the
practical motivations articulated in the article by Charles Elsesser, it is in the best interest of both the CLT and
the CLT homebuyer that there are no misunderstandings about what CLT homeownership is and what it is not.

Post-purchase counseling is also highly recommended, as it is recommended for fee simple first time home-
buyers and to ensure that the CLT homeowner understands the continuing role of the CLT, the mutual obliga-
tions between the CLT homeowner and the CLT, and the value of participating in the community land trust,
either as a lessee board member or a general member of the community land trust. A fully informed CLT
homeowner tends to be the most engaged in the CLT and an emissary for the mission of creating permanent
affordable housing.
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Maintenance and Repair Reserves:
Keeping the CLT Home in Good Condition

By: Cindee La-Course Blum, Executive Director, Palm Beach County CLT

The core mission of a CLT is to preserve

affordability for generations. That

necessarily entails stewardship that helps

maintain the CLT property in good condition

for resale. Because the resale formula does
not typically consider the condition of the house in the
resale price, some CLTs are revising their resale formulas
to include incentives for maintenance and amending
their ground leases to increase seller accountability for
maintaining the home. Maintenance incentives in the resale
formula can be as simple as adding compensation in the
resale price for certain improvements. Seller accountability
for home maintenance can be strengthened in the ground
lease by adding certain requirements for the condition of
the home at resale. A more reliable way of avoiding costs
to the CLT for fixing up the home for resale is to establish a
maintenance and repair reserve; in this way needed repairs
are budgeted for so that the affordable property is kept in
good condition over the long term.

Funding the Maintenance and Repair Reserve

Funding the anticipated capital needs of a home can
be a challenge, especially to homeowners with limited
incomes. This has led CLTs to establish maintenance and

repair reserves both to assist homeowners in affording
the maintenance that comes along with homeownership
and to preserve the resources that were used to create the
affordable housing. Many CLTs with a maintenance repair
reserve collect a monthly maintenance/repair fee. However,
a fee can be also capitalized when the unit is constructed or
brought into the program and/or collected at resale.

The most recent version of the National Model CLT Ground
Lease (the 2011 version included in this Primer) includes a
repair reserve fee “to be held by the CLT and used for the

purpose of preserving the physical quality of the Home for
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the long term” in its definition of the ground lease fee. It then leaves a placeholder section to describe the
particular CLT’s repair reserve fee program.

Monthly fees can vary depending on the reasonable expectation of need for replacement reserves based on
the quality of the structure, the durability of the materials and equipment in the home, and condition of the
unit/development. The monthly fee may be incorporated into the amount of mortgage a buyer will qualify
for upfront, which would likely mean that a larger subsidy is needed upfront to keep the monthly payments
affordable.

Some CLTs add a certain percentage to the buyer’s price over the seller’s formula price to fund the reserve at
resale. In some cases, a portion of these funds are used for maintenance and repair and a portion is used for
administration. If this approach is taken, the CLT will not be able to rely upon the resale fee to cover 100%
of the administration costs.

Once the type of reserve fee is established, it is then necessary to determine whether the fee will be collected
for a specific unit or if it will go into a large pool to fund repairs. The latter is usually more of an emergency
fund for homeowners, allowing the CLT to better carry out its stewardship role of assisting homeowners who
are facing unexpected repair costs.

Administration of the Repair Reserve

Typically, CLTs implementing a maintenance/repair reserve fund have a separate fee for each unit. When
separate funds are maintained for particular units, it needs to be determined whether any remaining funds can
be withdrawn by the homeowner at resale or whether the funds remain with the unit. If the purpose of the fund
is to cover damage to the unit rather than to cover capital expenses then it makes sense to refund any unused
funds at resale. However, CLTs commonly view the funds as a way to cover anticipated capital improvements
as major systems and equipment reach the end of their lifespan.

While a particular homeowner may not need to draw on the reserve during the time they own their home,
their contributions to the reserve fund is covering the wear and tear on major systems of the unit that accrues
during their tenure. A downside to keeping the reserve fund with the unit is that it may disincentivize the
current homeowner from undertaking the needed preventative maintenance tasks to avoid or delay certain
types of repairs.

A best practice is to be clear from the start as to what type of maintenance or repairs are eligible for the reserve
fund. Some CLTs include an itemized list of eligible capital repairs on major components over time and some
include a non-inclusive list so that other needed repairs are eligible provided they meet certain criteria.

Many CLTs decide what their goal is with the maintenance/repair reserve fund and design their programs
around that. It is also possible, and perhaps ideal, to take a mixed methods approach in addressing the long
term maintenance and preservation needs of the affordable housing resource that would include incentives in
the resale formula, seller accountability in the ground lease, and maintenance/repair reserves.
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Data Management for Community Land Trusts

By: Suzanne Cabrera, President/CEO, Housing Leadership Council of Palm Beach County, Inc.

Individual CLT organizations find themselves spending a great deal of time digging for answers
to simple questions about their program and pulling information together for a report. Having
one database to store applicant and program information can be a great investment. Most of
the CLT organizations operate with minimal staff who have to keep track of a great deal of
information about applicants, homeowners and their overall portfolio.

The ideal time to invest in a data management system may be when your organization has a smaller, more
manageable portfolio of units. There is a great deal to consider when choosing a data management solution
including how much will the initial investment cost, upgrades, maintenance fees and training. In Florida
it may be important to have a cloud based storage system as most organizations would be paralyzed by an
extended power outage due to a hurricane or other major storm. Finding out how other organizations in your
area manage and track their data is also important as many funders are looking for partnership based initiatives
to encourage efficiency and avoid duplication. This way when you are applying for a large multi-year grant
from a national funder you’ll be able to answer that simple question — how many CLT units are in your area?

The South Florida CLT Network* is using HomeKeeper; it is a powerful web-based Saleforce.com App
created for affordable home ownership programs with long-term affordability restrictions. It stores all your
information in one place so you can easily access the data for reporting, closings and a complete picture of your
entire portfolio. HomeKeeper can also collects performance data that can be forwarded to the HomeKeeper
National Data Hub, which aggregates the data and generates Social Impact Reports. These reports will
give your organization insight into how your program relates to others in your area and across the country.
HomeKeeper is designed to help increase program transparency, improve operations, and maximize impact.
http://myhomekeeper.org/tour/features/features-in-depth.

Key Features include:

» Property / Unit Tracking

+ Grant and Loan Tracking

» Application and Homebuyer Information Management
» Transaction Details and Workflow Management
 Eligibility Certification Documentation

»  Owner Monitoring and Compliance Tracking

» Resale Price Formula Tracking

» Loan and Subsidy Tracking

« Program Management and Evaluation Reporting

*The South Florida CLT Network is a local consortium of housing organizations in Palm Beach and Broward
County that use long term deed restriction (30 years plus), land trusts, shared equity and subsidy preservation
as strategies to provide affordable housing options in the community.
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Community Land Trust Accomplishments:
Palm Beach County

Through the commitment of its all volunteer Board of Directors, the dedication of its staff, and
supportofits members, the CLT of Palm Beach County has been able to accomplish the following:

« Davis Landings, a 25 unit affordable multi-family rental
community in suburban Lake Worth. The project was financed
with $5.7 million in Federal Neighborhood Stabilization 2 (NSP2)
Program Funds passed through by Palm Beach County Department
of Economic Sustainability. The development attained a Florida
Green Building certification and includes such amenities as a
community room, a playground/tot lot, an outdoor grilling area,
exercise walking path and onsite property management. 25% of the

units are set aside for households with incomes at or below 30%

AMI. 55% of the units are set aside for households with incomes at
or below 50% AMI and 65% of units are aside for households with
incomes at or below 60% AMI.

» The acquisition and rehabilitation of 20 vacant and foreclosed
single family homes in the urban redevelopment area of Palm
Beach County for resale under the community land trust model of
homeownership. The project was financed with $1.02 million in

Federal Neighborhood Stabilization 1 (NSP1) and $2.4 in Federal

Neighborhood Stabilization 2 (NSP2) funds passed through by Palm
Beach County Department of Economic Sustainability. All units
were rehabbed at a minimum for hurricane hardening and energy
efficiency. 10 of the units are set aside for families with incomes
at or below 120% of the AMI and 10 of the homes are set aside for
families with incomes at or below 50% of the AMI. These units are
resold under the community land trust model of homeownership
thereby ensuring they remain affordable in perpetuity.
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* LajJoya Villages, a 55 unit multi-family affordable rental
development in Lake-Worth Florida. To develop this project, the
CLT of PBC partnered with a private partner, Realtex Southeast.
The $11 million dollar project was financed with 4% tax credits
and tax exempt bonds, NSP2 funding from the Lake Worth CRA,
a HOME loan with Palm Beach County, and grants from the
Federal Home Loan Bank of Atlanta, the Community Foundation
of Palm Beach and Martin Counties, and the Housing Partnership.
Project amenities include a community garden, art studio, splash
area and picnic area, history labyrinth, living wall, metal roof and

high energy efficiency appliances. Twenty five percent of the
units are set aside for households with incomes at or below 50%
of the AMI. The remaining units are set aside for households
with incomes at or below 60% of the AMI. Ten percent of the
units are set aside for veterans. Construction was complete in
April 2015 and the project is fully leased.

« The CLT of Palm Beach County is in the process of developing
Davis Landings West, a 24 unit CLT homeownership community
just west of Davis Landings. Project financing includes a
$1,440,000 Federal HOME Loan through Palm Beach County,
$132,551 in impact fee assistance from Palm Beach County, $500k
Predevelopment Loan from Florida Housing Finance Corporation
and $3.4 million in private financing from the Housing Finance
Authority of Palm Beach County. Construction is scheduled to
begin in November 2015.
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Community Land Trust Accomplishments:

Bright Community Trust

In the words of Bright Community Trust Homeowners:

“l am a veteran. Most importantly, I needed to feel
safe and peaceful. Finally, at the age of 52, I found
my home.”

“Before I purchased, I was a single mom for ten years
and struggling. Then I found the man of my dreams,
we were engaged with a baby on the way. Purchasing
was stress enough and the thought of having to do
major repairs to a home that was just purchased made
my stomach ache.

I was excited to have found this place and able to focus
on my wedding.

"’

Thanks Bright Community Trust

“I can honestly say that someone was looking out for
me. | am a hard working middle class worker and a
single father. My daughter’s mother and I had recent-
ly divorced; I had to find a home for my daughter. I
wanted her to have her own room, feel safe and create
a stable environment. Owing on my own was worti-
some; not having a second income, a second person
to rely on if things went wrong. I decided to bite the
bullet and start looking. I expected to experience the
same as when I purchased my first home; dead ends.
But that wasn’t the case, I got lucky.

I purchased the first house my Realtor showed me! It
was move-in ready, newly renovated, clean and [ was
able to afford it. My daughter and I love our home
and the responsibility of owning a home is well worth
the rewards.”

FLORIDA COMMUNITY LAND TRUST INSTITUTE PRIMER | A PUBLICATION OF THE FLORIDA HOUSING COALITION 98



m SECTION TEN - CLT ACCOMPLISHMENTS IN FLORIDA

florida
community land trust

INSTITUTE

Community Land Trust Accomplishments:
Hannibal Square

Since November 2014, the Hannibal Square Community
Land Trust has celebrated:

+ 10 amazing years!
« 21 homes provided
0 foreclosures

e 1 resale

Currently finishing 2nd veteran home for a disabled vet-
eran.

These pictures are some of our beautiful properties:
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Community Land Trust Accomplishments
Community Housing Trust of Sarasota County, Inc.

“We never thought that it would be possible to own a home. We spent the weekend
building a swing set for our son!”

- CHT homeowner, JL

“I’m very happy with my house, the neighborhood, my neighbors and overall with the
process of obtaining my 1st home.”

- CHT Homeowner, BT

“As my disability advances, it will be important to me to own a home. I’m near public
transportation, I know the house, and I know the neighbors.”

- CHT Homeowner
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Community Land Trust Accomplishments:
Habitat for Humanity of Key West & the Lower Florida Keys, Inc.

Key West & the Lower Florida Keys Habitat put all of our homes built in 2010 into our Land Trust. When
we recycle a home on our other development, we will move the home into the Land Trust. It is critical for us
to preserve in perpetuity all affordable home ownership that we partner to create.
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Community Land Trust Accomplishments:
Delray Beach Community Land Trust

Sarah Ferrer was getting frustrated.

Despite having a good job as the community relations
specialist for the Drug Abuse Foundation of Palm
Beach County, Sarah and her long-time boyfriend,
Balarama Almeida, couldn’t find a home they could
afford. While they searched, they lived with Sarah’s
parents in a spare bedroom, a situation that was less
than ideal. “We really wanted a place to call our own,”
she said.

Then Sarah heard about the Community Land Trust

and the opportunity to buy a home that was affordable.
Because she owns just the building, not the property below it, Sarah was able to get the home she always
wanted with a very reasonable mortgage. “One of the things about the Land Trust is that they make sure you’re
in a home you can afford,” she said.

For Sarah and Balarama, the townhome is more than just a place to live. To them, it symbolizes stability and
moving forward into the next chapters of their lives. “Having a home gives you that feeling of progress,”
Sarah says.

“Now we’re able to make life plans because we have stability.”

The Dosina family (low income, 4 member household)
completed a homebuyer application in 2012, with the
dream of owning a new home. But all they could
afford was a loan in the amount of $60,000.00 which
was insufficient to purchase a home in the community.
With pre-purchase counseling, they took the necessary
steps to strengthen their financial position and in 2014
the Dosina’s received a pre-qualification from Florida
Community Bank in the amount of $110,000.00. After
more than two and a half years on April 14, 2015 they
successfully achieved their dream of home ownership

through the Delray Beach Community Land Trust.
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Community Land Trust Accomplishments:
Neighborhood Renaissance Helped Single Mom to Purchase Home

Neighborhood Renaissance helped Janita Finley, a radiology clerk to
purchase a newly built Community Land Trust home for her and her
daughter Brandy through a Lease - Purchase Program. The program
allowed Ms. Finley to rent her home for 3 years while she saved the
money she needed for down payment and closing costs. This prop-
erty is located in the Northwood neighborhood of West Palm Beach
and is part of the agency’s Community Land Trust (CLT). United
Way provided a 2-1 match for each dollar of Ms. Finley’s down

payment savings and Palm Beach County provided SHIP funds to
help construct the homes.

About Neighborhood Renaissance, Inc.

Founded in 1992, Neighborhood Renaissance is a proven commu-
nity based organization dedicated to building and supporting strong
economies and diverse communities in Palm Beach County (PBC)

through the development of quality homes that are within the finan-
cial reach of low and moderate-income working families. We have
a history of working with residents, government, and businesses to
reclaim troubled properties while helping families to become eco-
nomically self-sufficient. Our efforts have helped over 100 families
to become homeowners. We have built or rehabilitated over 140
homes. In the past 4 years we reinvested over $18.5 million to help
build stronger neighborhoods.

Our targeted efforts in Northwood resulted in a nationally recog-
nized Model Block that added 40 owner occupied homes, rehabbed
14 properties and completed comprehensive neighborhood improvements for an investment of over $8 mil. To keep
homes affordable for generations to come, we created a Community Land Trust that helped 15 low-income families to
purchase homes. In the past year, we reclaimed 14 distressed properties in the Northwood area for low and moderate-in-

come first-time homebuyers.

To help breathe new life into the Westgate Community Redevelopment Area we built 13 green certified homes on vacant
lots for low-income home buyers in partnership with Palm Beach County. We also acquired and renovated 85 distressed
homes through a $15 million Neighborhood Stabilization Program for the county’s Urban Redevelopment Area (URA)
that was hard hit by foreclosures.

New initiatives include a partnership with the City of Boynton Beach for the Poinciana Model Block, which includes
streetscape improvements and 13 new homes that are underway. We are also working with the Lake Worth Community
Redevelopment Agency to develop the West Village, 11 affordable work/live flats for artists with ground floor commercial/
gallery space. In addition, we are working to develop a 40 unit affordable rental community located in the county’s URA.

-Terri Murray, Executive Director — Neighborhood Renaissance
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Florida Community Land Trust Institute

A PROGRAM OF THE
Florida Housing Coalition

1367 E. Lafayette Street
Suite C - Tallahassee, FL, 32301
Phone: (850) 878-4219
www.flhousing.org
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